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DECI SI ON AND ORDER

Ronal d R Lagueux, Chief Judge.

Plaintiff Louis Donato (“Donato”) is the executor of the
estate of Goria Zinni and the guardian of Goria s daughter and
heir Dana Zinni Donato. This case began in state court in 1992
with allegations of nonfeasance agai nst the Rhode |sland Hospital
Trust National Bank, Janmes Wnoker, the law firmof H nkley Alen
& Snyder, and Richard Pierce, a partner in that firm

(collectively “defendants”). It was renoved to this Court in



1997.

On Septenber 29, 1998, this Court ruled that Donato’s state
|l aw claims were preenpted by the Enpl oyee Retirenent |ncone
Security Act, 29 U S.C. § 1001 et. seq. (“ERISA’). That
unpubl i shed opinion, which is attached as Appendix Ato this
Deci sion, denied Donato’s notion to remand.

On April 12, 1999, Donato noved for this witer to recuse
himself fromthe case. This witer had disclosed on April 22,
1998 that he had nmet W noker several tines through the Providence
Country Day School. Donato believes that this creates either
bi as or the appearance of bias. Hi s nmenorandum passes up the
opportunity to make a clear, concise allegation, but the
difference is not material because either, if proved, would
requi re recusal.

Def endant s oppose the notion, and they ask this Court to
I npose sanctions agai nst Donato and/or his counsel under Fed. R
Cv. P. 11.

For reasons outlined below, this Court denies the notion for
recusal. Attorneys Arlene Violet and Marty Marran have abdi cated
their nost-basic responsibilities as nenbers of this Federal Bar.
They filed a witten notion that they knew or should have known
was frivolous, and they could be sanctioned for their
del i nquency. Such irresponsible |awering darkens the reputation

of all lawers even though it primarily tars Violet and Marran.



However, this Court declines to inpose nonetary sanctions in the
interest of noving this case along to a hearing on the nerits.

| . The Motion to Recuse

A. The Standard Under 8§ 455(a)

Donat o makes his notion under 28 U S.C. § 455(a), which
recites that “[a]lny justice, judge or magistrate of the United
States shall disqualify hinmself in any proceeding in which his
inpartiality m ght reasonably be questioned.” 28 U S.C. 8§
455( a) .

A judge should renove hinself or herself froma case where a
reasonabl e person, were he or she to know all the circunstances,

woul d har bor doubts about the judge's inpartiality. See United

States v. Voccola, 99 F.3d 37, 42 (1st Gr. 1996); El Fenix de

Puerto Rico v. The MY Johanny, 36 F.3d 136, 140 (1st Cr. 1994).

This includes the appearance of partiality. See In re Martinez-

Catala, 129 F.3d 213, 220 (1st Cr. 1997); Inre Cargill, 66 F.3d

1256, 1260 n.4 (1st Cr. 1995). The test is not whether this
writer believes he can decide the case fairly or whether Donato

believes that. See Liteky v. United States, 510 U S. 540, 548

(1994). See also In re Martinez-Catala, 129 F.3d at 220 (not

judge’s opinion); Town of Norfolk v. US. Arny Corps of

Engi neers, 968 F.2d 1438, 1460 (1st Cr. 1992) (not litigant’s
opi ni on).

However, a litigant nust offer a factual basis and cannot



conpel disqualification sinply on unfounded i nnuendo concerni ng
the possible partiality of the presiding judge. See In re

Martinez-Catala, 129 F.3d at 220; Voccola, 99 F.3d at 42; El

Feni x de Puerto Rico, 36 F.3d at 140. The trial judge nust hear

cases unl ess sonme reasonable factual basis to doubt the
inpartiality of the tribunal is shown by sonme kind of probative

evidence. See El Fenix de Puerto Rico, 36 F.3d at 141. A judge

may not abdicate difficult cases at the nere sound of
controversy. See id.

B. Applied to this Case

This Court nakes a practice of disclosing any relationship
or past events that it believes mght create even runblings about
partiality. In this case, this witer disclosed two facts in
open court at an April 22, 1998 heari ng:

1) that this witer had a joint bank account opened and
controlled by his wife at Hospital Trust (now
BankBost on) .

2) that this witer had nmet Wnoker several tinmes when their
sons attended the Providence Country Day School .

This witer said at the April 1998 hearing that the connections
did not appear to raise any partiality issues, and attorneys for
all four parties said that they saw no issue to raise recusal.!?

The parties continued that day to argue the notion to renand,

which this Court took under advi senent and decided in the

L' A transcript of the relevant section of the April 22, 1998
hearing is included in Section I1(B) bel ow.

4



unpubl i shed Sept enber 1998 opi ni on.

Now, Donato argues that this judge should recuse hinself.
At the May 21, 1999 hearing, Attorney Marran said that the
Hospital Trust (now BankBoston) account does not raise a problem
Marran said the notion rests entirely on this witer’s contacts
w th Wnoker, although the brief filed with this notion al so
argues that this Court’s refusal to grant Donato’s notions al so

shows bi as. ?

2 This second argunent is as specious inlawas it is
skeletal in Donato’s nenorandum (See P.’s Mem in Supp. of Mdt.
To Recuse Pursuant to 28 U.S.C. Sec. 455(a) at 2-3.) This Court
rul ed agai nst Donato on a notion to remand. However, the Suprene
Court has noted that the standard for proving bias from
informati on obtained in the courtroomis higher than for that
obtained “extrajudicially.” See Liteky v. United States, 510
U S. 540, 554-55 (1994) (judicial rulings alone al nost never
constitute a valid basis for a bias or partiality nmotion) (citing
United States v. Giinnell Corp., 384 U S 563, 583 (1966)).

In the Septenber 1998 opinion, this Court foll owed First
Circuit precedent to hold that Donato’s clainms were preenpted by
ERI SA. Later, it declined attorney Marran’s invitation to
suggest how Donat o shoul d structure his case.

Donato is in a hard place. The First Grcuit has said that
ERI SA el i m nates sonme state causes of actions w thout providing a
federal equivalent. In the nenorandumin support of this notion,
Donato’ s attorneys sputter against proceeding to trial. However,
this Court is not forcing anyone to endure a trial, and it has
done nothing that the Liteky Court found objectionable. It set a
trial schedul e because that is the next procedural step when the
parties have conpl eted di scovery.

Donat 0’ s attorneys proposed no alternative to trial until
filing the notion to certify an appeal on the issue of remand
that has been delayed by this notion. It is not this Court’s
role to announce sua sponte how Donato should proceed with his
case. Donato and his attorneys need to deci de where they want to
go fromhere. Perhaps with a trial. Perhaps with a notion to
anend the Conplaint. Perhaps with the already-filed notion to
certify an interlocutory appeal to the Crcuit.
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At the May 21, 1999 hearing, this witer expanded upon the
di sclosure to explain the nature of the relationship with
W noker. Wnoker is not a friend. He is hardly an acquai ntance.
This witer knew himby his first name during the 1970s, but the
only connection was that Wnoker and this witer each had a son
in the Providence Country Day School Cass of 1977. The boys
were not friends. The parents never socialized. But over
several years in the late 1970s, this witer and his wife served
on the school’s Parents’ Council, and this witer nmet Wnoker at
meetings. The only issues discussed related to the school.

W noker’ s place of residence, his occupation and his personal
life were a conplete nystery at the tine.

The only neeting in the past two decades was an eveni ng
probably in 1983 when this witer and his wife accidentally net
W noker and his wife waiting for tables to eat chowder and cl am
cakes at George’'s in Galilee, Rhode Island. The discussion
| asted fewer than 10 m nutes and never rose above small talk
about the boys. The conversation only sticks in nenory because
W noker’s son, David, was attending the University of Bridgeport
Law School, and this witer had not known the school exi sted.

This kind of relationship does not conpel recusal because it
was both superficial and antique. At its height in the 1970s,
the relationship at issue was one between polite strangers whose

sons happened to have been in the sane class. Cf. Inre Carqgill,




66 F.3d at 1260 n.4 (recusal appropriate where case is argued by
attorney whose firmwas sinultaneously representing judge in a
private issue). On top of that, this witer has not seen W noker
in 16 years and has not had a conversation of substance in nore

than two decades. See In re Martinez-Catala, 129 F.3d at 221

(noting the inportance of tine's passage since a | awyer had been
a judge’'s law clerk). No reasonable person could believe that a
judge would be partial to a person who he knew t hrough a Parents’
Council 20 years ago and never nade any effort to see again.

At times, this Court recuses itself at even the suggestion
of a problem because inpartiality rests so centrally to a court’s
mssion. It has reacted to litigants’ fears even when they were
not reasonable. However, this case is conplicated because
neither of the other judges in this district can hear this case.
Judge Ernest Torres has already recused hinmsel f, and Judge Mary
Li si’s husband represents Wnoker in this action. Therefore, the
parties woul d face the expense and inconveni ence of having this
case transferred to New Hanpshire, our sister jurisdiction in
such matters. \Were there is absolutely no appearance of bias,
it would be unreasonable to i npose such costs and del ays on the
parties.

[1. Waiver O The Mdtion

Even if grounds for recusal existed in April 1998, Donato

cannot press this notion alnost a year later. Donato’s attorney



Violet explicitly waived the issue at the April 1998 hearing, and
Donato waited nore than 11 nonths to file this notion.

A. The Law OF Wi ver

The statute plainly contenplates that a party may wai ve an
appearance-of -inpropriety ground for disqualification. See In re
Cargill, 66 F.3d at 1261. The statute itself does not define the
formor prerequisites of such a waiver; it only inposes the
condition that the waiver be preceded by a full disclosure on the
record of the basis for the disqualification. See 28 U S.C. §

455(e); In re Carqgill, 66 F.3d at 1261.

The First Crcuit held in Cargill that there was a wai ver
under 8§ 455(e) where:

1) the judge nade a conpl ete discl osure.

2) the party’s attorney unequivocally said that the party
did not object to the judge’ s continued service in the
case; and

3) the party heard about the disclosure fromcounsel and
del ayed the protest until a nonth had passed and the
judge had issued an opinion on a notion to di sm ss.

See Inre Carqgill, 66 F.3d at 1261-62.

B. Applied To This Case

Donat o wai ved any grounds for recusal because he acted even
| ess reasonably than the party in Cargill. Donato was at the
April 1998 hearing. (See Transcript of April 22, 1998 hearing at
1.) He heard this Court’s disclosure and heard his attorney,
Violet, make a clear waiver. Yet he waited 11 nonths and waited

to see how this Court would rule on the notion to remand and a



later notion for clarification before pressing this notion in
court.

The April 22, 1998 hearing began with this witer’s
di scl osures. Attorneys for all four parties were present and
said that they would not nove to recuse:

THE COURT: | forgot to nention James Wnoker is a defendant.
First of all, before | hear argunments | just want to nake
sonme disclosures for the record. | know Janes Wnoker. His
son and one of ny sons were classmates at Provi dence Country
Day School C ass of 1977, and ny wife and | had occasi on
fromtinme to tine to neet M. Wnoker and his wife at
Country Day functions. And | think we nmet himonce waiting
for a table in a restaurant and chatted with them probably
10 years ago. That’'s the extent of ny know edge of M.

W noker. But | do know himand know himby his first name.
W’ ve never socialized in any way. | want that to be on the
record.

Also, | want to put on the record that ny wife has a
smal | bank account at Rhode |sland Hospital Trust National
Bank where she put sone funds that she inherited through her
not her in an account. And | think she added ny nanme to the
account a few years ago. So | naeke these discl osures.

| don't feel in nmy own mnd that | have any problemin
deciding this case, in deciding the nerits of this case, or
any part of this case. But if anyone thinks they want to
nmove to recuse ne |’ hear that notion

M5. VIOLET: W do not, your Honor.
THE COURT: Al right. Anybody el se?
MR REID: No, your Honor.
MR. SNOW No, your Honor.
MR. CORRENTE: No, your Honor.
(Transcript of April 22, 1998 hearing at 2-3.)
Violet’s waiver was unequivocal. Donato now clains to

differentiate between | egal issues and credibility issues at



trial, but this witer was explicit that he planned to rule on
“the nerits of this case” and “any part of this case.”

In March and April 1999, Donato expressed concern to Violet
about this witer’'s inpartiality, (see letters attached to P.’s
Mem ), but even the first letter was nore than 10 nonths after
the initial hearing. Donato waited to see how this Court would
rule on his notion to remand. The Cargill panel spoke exactly to
this kind of situation when it found that a party had wai ved the
right to nove for recusal based on an appearance of bi as.

C. The Additional |ssue of Tineliness

Def endants’ counsel, who had not read the transcript of the
April 1998 hearing, did not raise the explicit waiver argunent,
but said that the 11-nonth delay was a reason in itself to deny
t he noti on.

This Court declines to reach this issue. Precedent cited in
def endant s’ nenorandum may wel | support defendants’ position, but
because Donato’s notion fails so obviously on two i ndependent
grounds, this issue is superfluous.

[11. Sanctions Agai nst Violet and Marran

Donato is a plaintiff, and he feels aggrieved by defendants
and by the federal court. He was apparently about one nonth away
fromtrial in state court when his |l awers anended the Conpl ai nt
to raise an issue about a pension plan. That led to the renoval

and ERI SA preenption. This Court recognizes that preenption and
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the Supremacy Cl ause provide thin solace to a plaintiff who feels
wronged. Certainly, Donato was not justified in forcing
defendants to defend this notion nerely because he has a

fall acious nmenory, but this Court wants Donato to appreciate that
he has received a fair hearing based on the law. This opinion is
witten to enphasize that Donato’s concerns are taken seriously.

Attorneys Violet and Marran have greater responsibilities

than their client, and they failed them Attorneys nust nmake a
reasonable inquiry to assure that all notions are factually well -

grounded and |l egally-tenable. See Cooter & Gell v. Hartmarx

Corp., 496 U.S. 384, 393 (1990); Lichtenstein v. Consolidated

Servs. Goup, Inc., 173 F.3d 17, 23 (1st G r. 1999) (applying

obj ective standard). In deciding whether a |lawer’s inquiry was
reasonabl e, this Court weighs various factors including "the
conplexity of the subject matter, the party's famliarity with
it, the tine available for the inquiry, and the ease (or
difficulty) of access to the requisite information."

Lichtenstein, 173 F.3d at 23. An attorney may not escape

sanctions nerely by claimng that he or she was protecting a

client’s rights. See Silva v. Wtschen, 19 F.3d 725, 730 (1st

Cr. 1994).
Violet and Marran failed in a sinple case with which they
were intimately famliar, had al nost a year to research, and

coul d have easily obtained a transcript. They did not order a
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transcript of the April 22, 1998 hearing. They did not make a
legally credible argunent in their notion to recuse. Even if a
readi ng of the precedents would not have convinced Donato of the
futility of a 8 455(a) notion, the transcript would have shown
Donato that his worries are based on a faulty nmenory, not an
appearance of bias. Donato wote Violet that this witer had
socialized wth Wnoker and that our sons had a rel ationship, but
the transcript shows that this witer had said explicitly in
April 1998 that the famlies “never socialized in any way.”

At a mnimum Violet and Marran shoul d have known the notion
was futile. However, this Court finds that the | awers knew t he
notion was unwarranted, in part fromViolet’s explicit waiver in
April 1998, in part from Marran’s | anguid oral advocacy, and in
part because they both attached Donato’s three letters to the
nmotion to show the Court that they had been forced into filing.

Violet and Marran faced the problemof a client demanding
action that they knew would be frivolous, and they let the
attorney-client relationship deteriorate to the point that Donato
was having his letters to Violet notarized. Rule 11 demands t hat
attorneys deal with this type of dilemma in the privacy of their
own offices. At tines, a lawer has a duty to say “No” to his or

her client. See Keating v. Rhode Island, 785 F. Supp. 1094, 1100

(D.R 1. 1992). Violet and Marran could have explained the law to

Donat o, or they could have just refused their client’s dictate

12



and | et himseek other counsel. Instead, they pushed the problem
onto defendants and this Court.

This was a frivol ous notion based on warrantl ess
all egations, including at |east one factual contention — that
this judge “has also candidly admtted that he and nmenbers of his
famly have had social relationships with at | east one of the
defendants and his famly” — that would have been deened fal se by
the nost-rudinentary investigation. (P.’s Mt. To Recuse
Pursuant to 28 U.S.C. Sec. 455(a) at 1 3.) Violet and Marran are

not guilty of nmere m scharacterizations. Cf. Navarro-Ayala v.

Her nandez- Col on, 3 F.2d 464, 468-69 (1st Cr. 1993) (reversing

district court). Wth only a reasonable inquiry, they would have
uncovered facts and precedent that woul d have proved the notion
futile. See id. (collecting reasonable inquiry cases).

However, this Court declines to inpose nonetary sanctions in
deference to the overriding mssion of providing parties with a
just forumto settle their dispute. 1In this case, this Court

errs on the side of caution in order to enphasize its

inpartiality. Although Violet and Marran have failed both as
attorneys and officers of the court, sanctions mght indirectly
affect Donato. The point of this civil action is the dispute

bet ween Donat o and defendants. This Court wants to reach the

13



merits and get this case resolved. The costs incurred by
def endants cannot be substantial in the overall schene of eight
years of litigation, and absorbing those costs will keep
def endants from becom ng enbroiled in coll ateral appeal s under

Rule 11. See In re WIllians, 156 F.3d 86, 89-93 (1st G r. 1998)

(Il awyers who avoi ded sanctions could not seek appellate review of

court’s witten findings), cert. denied, 119 S.C. 905 (1999).

See also Lichtenstein, 173 F.3d at 22 (party who requested

sanctions nust overcone "extraordi nary deference" where court
denied notion). Finally, the publication of this Decision wll
be sanction enough.
CONCLUSI ON
To date, Donato has received the inpartial hearings to which
he is entitled under the law. He will continue to receive that

sane inpartiality through to the conclusion of this action.

For the preceding reasons, this Court denies the nmotion to
recuse and declines to i npose nonetary sanctions agai nst Donato,
Vi ol et or Marran.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
June , 1999
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MVEMORANDUM AND ORDER

Ronal d R Lagueux, Chief Judge.

Plaintiff Louis Donato ("plaintiff") is the executor of the
estate of Aoria Zinni and the guardian of doria s daughter and
heir Dana Zinni Donato. This case began in state court in 1992
with allegations of nonfeasance agai nst the Rhode |sland Hospital
Trust Bank, Janes Wnoker, the law firmof H nkley Allen &
Snyder, and Richard Pierce, a partner in that firm (together

"defendants"). After the third anmended conplaint was filed in



1997, defendants renoved the case to this Court asserting that
one of the new clainms inplicated the Enpl oyee Retirenment |ncone
Security Act, 29 U.S.C. § 1001 et. seq. ("ERI SA").

Plaintiff filed an objection to renoval, and Magi strate
Judge Robert W Lovegreen, treating it as a notion to remand,
ruled that the suit had been properly renoved to this Court and
shoul d not be renmanded to state court. Relying on Suprene Court
and First Crcuit precedents, he reasoned that ERI SA preenpted at
| east part of the clains nade in plaintiff’s conplaint.

This case is before this Court on plaintiff’s objection to
Magi strate Judge Lovegreen’s deci sion.

1. Standard of Revi ew

Magi strate Judge Lovegreen styled his decision a "Report and
Reconmendation,”™ but a notion to remand is non-dispositive and is

better-characterized as a final order. See Delta Dental of Rhode

Island v. Blue Cross & Blue Shield of Rhode Island, 942 F. Supp.

740, 746 (D.R 1. 1996). Thus, this case is really an appeal of a
final order, rather than an objection to a report and
recommendati on. The appropriate standard of review is whether
this Court finds the nagistrate judge s conclusions to be
“clearly erroneous or contrary to law." 28 U S.C. 8§
636(b) (1) (A); Fed. R Civ. P. 72(a); D.RI1.R 32(b).

[ 1 Di scussi on

In this case, Magistrate Judge Lovegreen' s decision is not
clearly erroneous or contrary to law. In fact, it is the correct

deci si on based on the precedents in Ingersoll-Rand Co. V.




McC endon, 498 U.S. 133 (1990), Carlo v. Reed Rolled Thread Die

Co., 49 F.3d 790 (1st Cir. 1995), and Vartanian v. Mnsanto Co.

14 F.3d 697 (1st Cir. 1994). As such, there is no utility in
conpl etely rehashing the argunents.
Briefly, this conplaint "relates to" an ERI SA plan under the

first prong of the Ingersoll-Rand test because "the court’s

inquiry nust be directed to the plan.” |[Ingersoll-Rand, 498 U. S.

at 140.

Plaintiff correctly notes that the cause of action is based
on the actions and inactions of defendants and not on the
machi nations of a retirement plan. (See Meno. OF Law in Supp. of
Pl.”s bjection to Report and Recommendation, at 4.) But
plaintiff does not recognize the breadth of ERI SA preenption. As
plaintiff notes, there would be no federal jurisdiction for a
state law claimnerely because the alleged m sdeeds invol ved an
FDI C-i nsured bank account. (See id.) However, ERISA is
different. |Its preenption provision cuts a wide swath, reaching
state laws that "relate to" enployee benefit plans in a broad

sense. See Shaw v. Delta Air Lines, Inc., 463 U S. 85, 99 (1983)

(noting "breadth"” of intended preenption in |egislative history).
In Carlo, the First Circuit rejected an argunent that is

nearly identical to the one made here by plaintiff. Carlo sued

his fornmer enployer for m srepresentati on and argued t hat

al t hough the m srepresentation concerned a retirenent plan, the

claimdid not relate to the plan itself. See Carlo, 49 F.3d at

793. Carlo enphasi zed that he did not seek greater benefits or



damages fromthe plan. See id. The First Grcuit recognized
that some courts have found against preenption in simlar cases,
in part because ERI SA preenption often | eaves a plaintiff wthout
a remedy. See id. at 793-94. But it held that Carlo’ s clains
wer e preenpted because the court would have to anal yze the ERI SA-
covered plan to cal cul ate damages. See id. at 794.

As Magi strate Judge Lovegreen noted, the court in this case
woul d have to anal yze ERI SA to cal cul ate damages and to deci de
whet her defendants failed to protect Donenic A Zinni’s
intentions regarding the distribution of his estate. (See Report
and Recomrendation, at 10-11.) Defendants’ alleged duties are
i nexorably intertwined with ERI SA, and Congress has explicitly
pl aced those issues in the hands of federal |aw deciders.

For the preceding reasons, this Court affirnms Magistrate
Lovegreen’ s decision. Because plaintiff’s clainms are preenpted,
removal was proper and plaintiff’s notion to remand was

appropriately deni ed.



